§287.2

means an officer or employee of an
agency engaged in the administration
of criminal justice pursuant to statute
or executive order, including (1) courts;
(2) a government agency or component
which performs the administration of
criminal justice as defined in 28 CFR
part 20 including performance of any of
the following activities: detection, ap-
prehension, detention, pretrial release,
post-trial release, prosecution, adju-
dication, correctional supervision, or
rehabilitation of accused persons or
criminal offenders.

(f) Controlled substance. The term con-
trolled substance, as used in section
287(d)(3) of the Act, shall mean the
same as that referenced in the Con-
trolled Substances Act, 21 U.S.C. 801 et
seq., and shall include any substance
contained in Schedules I through V of
21 CFR 1308.1 et seq. For the purposes of
this chapter, the term controlled sub-
stance includes controlled substance
analogues as defined in 21 U.S.C. 802(23)
and 813.

(g) Basic immigration law enforcement
training. The phrase basic immigration
law enforcement training, as used in
§§287.5 and 287.8 of this part, means the
successful completion of one of the fol-
lowing courses of training provided at
the Immigration Officer Academy or
Border Patrol Academy: Immigration
Officer Basic Training Course after
1971; Border Patrol Basic Training
Course after 1950; and Immigration De-
tention Enforcement Officer Basic
Training Course after 1977; or training
substantially equivalent thereto as de-
termined by the Commissioner with
the approval of the Deputy Attorney
General. The phrase basic immigration
law enforcement training also means the
successful completion of the Other
than Permanent Full-Time (OTP) Im-
migration Inspector Basic Training
Course after 1991 in the case of individ-
uals who are OTP immigration inspec-
tors. Conversion by OTP immigration
to any other status requires training
applicable to that position.

[22 FR 9808, Dec. 6, 1957, as amended at 29 FR
13244, Sept. 24, 1964; 53 FR 9283, Mar. 22, 1988;
57 FR 47258, Oct. 15, 1992; 59 FR 42415, Aug. 17,
1994]
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§287.2 Disposition of criminal cases.

Whenever a district director or chief
patrol agent has reason to believe that
there has been a violation punishable
under any criminal provision of the
laws administered or enforced by the
Service, he or she shall immediately
initiate an investigation to determine
all the pertinent facts and cir-
cumstances and shall take such further
action as he or she deems necessary. In
no case shall this investigation preju-
dice the right of an arrested person to
be taken without unnecessary delay be-
fore a United States magistrate judge,
a United States district judge, or, if
necessary, a judicial officer empowered
in accordance with 18 U.S.C. 3041 to
commit persons charged with offenses
against the laws of the United States.

[59 FR 42415, Aug. 17, 1994]

§287.3 Disposition of cases of aliens
arrested without warrant.

(a) Eramination. An alien arrested
without a warrant of arrest under the
authority contained in section 287(a)(2)
of the Act will be examined by an offi-
cer other than the arresting officer. If
no other qualified officer is readily
available and the taking of the alien
before another officer would entail un-
necessary delay, the arresting officer,
if the conduct of such examination is a
part of the duties assigned to him or
her, may examine the alien.

(b) Determination of proceedings. If the
examining officer is satisfied that
there is prima facie evidence that the
arrested alien was entering, attempt-
ing to enter, or is present in the United
States in violation of the immigration
laws, the examining officer will refer
the case to an immigration judge for
further inquiry in accordance with 8
CFR parts 235, 239, or 240, order the
alien removed as provided for in sec-
tion 235(b)(1) of the Act and §235.3(b) of
this chapter, or take whatever other
action may be appropriate or required
under the laws or regulations applica-
ble to the particular case.

(c) Notifications and information. Ex-
cept in the case of an alien subject to
the expedited removal provisions of
section 235(b)(1)(A) of the Act, an alien
arrested without warrant and placed in
formal proceedings under section 238 or
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240 of the Act will be advised of the
reasons for his or her arrest and the
right to be represented at no expense
to the Government. The examining of-
ficer will provide the alien with a list
of the available free legal services pro-
vided by organizations and attorneys
qualified under 8 CFR part 3 and orga-
nizations recognized under §292.2 of
this chapter that are located in the dis-
trict where the hearing will be held.
The examining officer shall note on
Form I-862 that such a list was pro-
vided to the alien. The officer will also
advise the alien that any statement
made may be used against him or her
in a subsequent proceeding.

(d) Custody procedures. Unless vol-
untary departure has been granted pur-
suant to subpart C of 8 CFR part 240, a
determination will be made within 48
hours of the arrest, except in the event
of an emergency or other extraordinary
circumstance in which case a deter-
mination will be made within an addi-
tional reasonable period of time,
whether the alien will be continued in
custody or released on bond or recog-
nizance and whether a notice to appear
and warrant of arrest as prescribed in 8
CFR parts 236 and 239 will be issued.

[62 FR 10390, Mar. 6, 1997, as amended at 66
FR 48335, Sept. 20, 2001]

§287.4 Subpoena.

(a) Who may issue—(1) Criminal or civil
investigations. All District Directors,
Deputy District Directors, Chief Patrol
Agents, Deputy Chief Patrol Agents,
Assistant Chief Patrol Agents, Officers-
in-Charge, Patrol Agents in Charge,
Assistant District Directors, Investiga-
tions, Supervisory Criminal Investiga-
tors (Anti-Smuggling), Regional Direc-
tors, Office of Professional Responsi-
bility, Service Center Directors, and
Assistant District Directors for Exami-
nations, may issue a subpoena requir-
ing the production of records and evi-
dence for use in criminal or civil inves-
tigations.

(2) Proceedings other than naturalica-
tion proceedings—(i) Prior to commence-
ment of proceedings. All District Direc-
tors, Deputy District Directors, Chief
Patrol Agents, Deputy Chief Patrol
Agents, and Officers-in-Charge, may
issue a subpoena requiring the attend-
ance of witnesses or the production of

§287.4

documentary evidence, or both, for use
in any proceeding under this chapter,
other than under part 335 of this Chap-
ter, or any application made ancillary
to the proceeding.

(i1) Subsequent to commencement of any
proceeding. (A) In any proceeding under
this chapter, other than under part 335
of this chapter, and in any proceeding
ancillary thereto, an immigration
judge having jurisdiction over the mat-
ter may, upon his/her own volition or
upon application of a trial attorney,
the alien, or other party affected, issue
subpoenas requiring the attendance of
witnesses or for the production of
books, papers and other documentary
evidence, or both.

(B) Application for subpoena. A party
applying for a subpoena shall be re-
quired, as a condition precedent to its
issuance, to state in writing or at the
proceeding, what he/she expects to
prove by such witnesses or documen-
tary evidence, and to show affirma-
tively that he/she has made diligent ef-
fort, without success, to produce the
same.

(C) Issuance of subpoena. Upon being
satisfied that a witness will not appear
and testify or produce documentary
evidence and that the witness’ evidence
is essential, the immigration judge
shall issue a subpoena.

(D) Appearance of witness. If the wit-
ness is at a distance of more than 100
miles from the place of the proceeding,
the subpoena shall provide for the wit-
nesses’ appearance at the Service office
nearest to the witness to respond to
oral or written interrogatories, unless
the Service indicates that there is no
objection to bringing the witness the
distance required to enable him/her to
testify in person.

(b) Form of subpoena. All subpoenas
shall be issued on Form I-138.

(1) Criminal or civil investigations. The
subpoena shall command the person or
entity to which it is addressed to at-
tend and to give testimony at a time or
place specified. A subpoena shall also
command the person or entity to which
it is addressed to produce the books,
papers, or documents specified in the
subpoena. A subpoena may direct the
taking of a deposition before an officer
of the Service.
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